by Ao
i

Kd

:“f'
-

i E"i_l'geﬂe ral @gmﬁ s*Gommlssmn DA 07-4171

auction, the final withdrawal pay;nent cannot be calculated until a corresponding license receives a higher
bid or winning bid in a subsequent auction. When that final payment cannot yet be calculated, the bidder
responsible for the withdrawn bid is assessed an interim bid withdrawal payment, which will be applied

toward any final bid withdrawal payment that is ultimately assessed m

298.  The Commission recently amended its rules to provide that in advance of the auction, the
Commission shall establish a percentage between three percent and twenty percent of the withdrawn bid
to be assessed as an interim bid withdrawal payment. 378 When it adopted the new rule, the Commission
indicated that it would consider the nature of the service and the inventory of the licenses being offered
when determining the level of the interim withdrawal payment in a particular auction.>”

299.  Inthe 700 MHz Auction Public Notice, the Bureau noted that the 700 MHz auction will
offer licenses under several different, geographlc licensing schemes and bandwidth sizes, and it found that
. bidders may have a legitimate interest in using withdrawals to facilitate their efforts to aggregate licenses
across potentially substitutable blocks of licenses not subject to package bidding. The Bureau also
observed that the likely significant bid amounts for licenses in this auction (and resulting absolute value
of withdrawal payments) will in themselves serve as a deterrent to unnecessary withdrawals. Therefore,
the Bureau did not propose to set the interim bid withdrawal payment at the maximum rate of twenty
percent. At the same time, the Bureau noted that a rate above the minimum three percent will help deter
undesirable strategic use of withdrawals. Specifically, the Bureau proposed to establish an interim bid

w1thdrawe;}l opayment of ten percent of the withdrawn bid in the 700 MHz auction and sought comment on
this issue.

300. No commenters suggested any alternative to the Bureau’s proposed percentage for
intetim withdrawal payments. For the reasons set forth above and in the 700 MHz Auction Public Notice,
we adopt the Buiteau’s propoesal.: The Commission will assess an interim withdrawal payment equal to ten
percent (1 0%) of the amount of the withdrawn bids. The ten percent (10%) interim payment will be
applied toward any final bid withdrawal payment that will be assessed after subsequent auction of the
license.’ Assessing an interim bid withdrawal payment ensures that the Commission receives a minimal
withdrawal payment pending assessment of any final withdrawal payment. Sectlon 1.2104(g) provides
specific examples showing apphcatlon of the bid withdrawal payment rule.”®

3. Addltlonal Default Payment Percentage

301. p Any w i gb dder that defaults or is dlsquahﬁed after the close of an auction (i.e., fails
to remit the ef ulred dowP payment w1thm the prescnbed perlod of time, fails to submit a timely long-
form, apphoat on; galls tQ make .fl.llj payment or is otherw1se dlsquahﬁed) is liable for a default payment
under Sectlon I %104(‘% (2) of ﬁle Comm1ss1on s rules % This payment consists of a deﬁcxency payment,
equal to the dcifference betwebn’ Y the amount of the bidder’s bid and the amount of the winning bid the next
time a license-covering ths sante spectrum is won in an auction, plus an additional payment equal to a
percentage of the defaulter’s bid.or of the subseguent -winning bid, whichever is less. Until recently this
additional payment for non-combinatcrial auctions has been set at three percent of the defaulter’s bid or
of the subsequent winning bid, whichever is less.

371 Id . f
38 See CSEA/Part 1 Report and Order, 21 FCC Red at 903 9 30.
37 Id. at 903-04  31.

3% 700 MHz Auction Public Notice at 1] 87-89.

3147 CFR. § 1.2104(g). |

%2 47 CFR. § 12104(2)(2).
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302 The petcemage of the bid thet a defaulting bidder must pay in addifion to the deficiency
will depeﬂd on, the auction format ultimately chosen for a particular auction. In non-package auctions, the
amount can range from three percent up to a maximum of twenty percent, established in advance of the
auction and based on the nature of the service and the inventory of the licenses being offered.*®* In
auctions with package bidding, the additional payment is set, pursuant to Section 1 2104(g)(2)(11), at 25
percent of the apphcable bid. This higtier level reflects the fact that a defaulted winning bid in an auction
with package bidding may have affected which other bids were winning other licenses.>**

303. .. The Bureau proposed to establish an additional default payment of fifteen percent with
respect to bids on licenses in Blocks A, B, D, and E, which are not subject to package bidding. As
previously noted by the Commission, defaults weaken the integrity of the auction process and impede the
deployment of service to the public, and an additional default payment of more than three percent will be
more effective in deterring defaults. Moreover, the Bureau concluded an additional default payment
greater than ten percent, whxch the Commission has established in several recent auctions, is appropriate
for the 700 MHz auction.*®® Because no licenses in Blocks A, B, or E will be sold unless the aggregate
reserve price for that block is met, bidders may have an additional incentive to bid on a license and later
default (after determinationthat the reserve price has been met), in order to help ensure that the reserve
price is met and other initial licenses in the block are assigned. The Bureau concluded that a higher
additional default payment will help deter such behavior. With respect to the D Block, for which there is’
a single nationwide license that will not be assigned unless the D Block reserve price is met, a default by
the winning bidder will delay tiie espec1a11y time-sensitive process of establishing a public-private
partnership for the provision of public safety services. Given the unusually large public interest benefits
of timely licensing the D Block, the Bureau proposed to deter defaults by imposing a higher additional
default payment in that block as well. Accordingly, it proposed an additional default payment of fifteen
percent on licenses in the-A, B,:D, and E Blocks. The Bureau sought comment on this proposal.*® The
Bureau stated that for licenses di the C Block, because they are subject to package bidding, the additional
default payment will be twenty-five.percent as set forth in Section 1.2104(g)(2)(ii). This additional
default payment will-apply to all bids for packages and for licenses that are subject to package bidding.*’

304. 'While no comments filed in response to the 700 MHz Auction Public Notice focused on
the appropriate percentage for the additional default payments, Frontline proposed in its comments that
the Commxssmn impose no default penalty in connection with any defaults on a wmmng bid for the D
Block hcense Frontllne s argument focused ‘particularly on a scenario where the winning bidder is
u‘pable to negotxate a N‘etwork Shamng Agreement with the Public Safety Licensee, even while
negotlatlng i good Faith 2% MetroPCS opposed Frontllne s proposal in its reply. 90 As it appeared to

cknowledge in its’ ce“mments Fronﬂlne s proposal runs counter to the Commission’s decision in the 700
.‘Ztﬂ?z Second Report and Order whlch held that “[iln the event that the long-form application filed by the

I . f

Bisee ‘CSEA/Part 1 Report and Order, 21 FCC Red at903 10.
3 47 CFR. § 1.2104(2)2)(3). '

385 See Auction 66 Procedures Public Notice,21 FCC Red at 4627-28 9 258; see also Auction 69 Procedures Public
Notice, 21 FCC Red at 12440 9 193; Auction 71 Procedures Public Notice, 22 FCC Red at 477 Y 183; Auction 72
Procedures Public Notice, 22 FCC Red at 3447 1 186.

38 700 MHz Auction Public Notice at 7§ 90-92.

7 Id, at 7 93.
388

Frontline Comments at 16-17.
¥ 1d at17.
3% MetroPCS Reply comments at 13.
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winning bidder for ths D Block license is dented, the winning bidder of the D Block licenses will be

deemed to have defaulted . . . [and] it will be liable for the default payment set forth” in the Commission’s

competitive bidding rules.””" Accordingly, Frontline’s proposal is beyond the scope of the current non-
rulemaking auction procedures process.

305.  For the reasons set forth above.and discussed in the 700 MHz Auction Public Notice, we
adopt the Bureau’s proposal and set the additional default payment percentage at fifteen percent of the
defaulted bid for licenses in the A, B, D and E Blocks. Pursuant to existing Commission rules regarding
licenses subject to package bidding, the additional default payment percentage will be twenty-five percent
of the defaulted bid for licenses in the C Block.>*? These percentages are appropriate to reduce the risk
that bidders may default on their winning bids.

B. Down Payments

306.  After bidding has ended in Auction 73 and Auction 76, the Commission will issue a
public notice declaring the auction(s) closed and identifying winning bidders, down payments and final
payments due. In addition, if the D Block bidding satisfies the reserve price and there is a winning bidder
for the D Block license in Auction 73, the Commission will issue a public notice identifying the winning
bidder, down payments and final payments due after bidding ends in Auction 73, even if Auction 76 will
be held for licenses in any other block(s).

307.  Within ten business days after release of the auction closing notice, each winning bidder
must submit sufficient funds (i addition to its upfront payment) to bring its total amount of money on
deposit with the Commission for licenses offered in Auction 73 and Auction 76 to 20 percent of the net

amount %f; its winning bids (gross bids less any applicable small business or very, small business bidding
credits).

. C. Final Payments

308. Each winning bxdder will be required to submit the balance of the net amount of its
winning bids within 10 busmess days after the applicable deadline for submitting down payments.***

‘D. Long-Form Application (FCC Form 601)

309. Within ten business days after release of the auction closing notice, winning bidders must
electronically submit a properly completed long-form application (FCC Form 601) for each license won
through Auction 73+and/eptAuction 76." Winning bidders that are small businesses or very small
businesses must demonstrate.their eligibility-for a small business or very small business bidding credit.
Further filing instructions:will:be provided to' aviction winners at the close of the auction.

310. The CSEA/Part I Report and Order modified the procedure by which a consortium that
is a winning bidder in Auction 73 and/or Auction 76 will apply for a license.**® In particular, (a) each
member or group of members of a winning consortium seeking separate licenses will be required to file a
separate long-form application for its respective license(s) and, in the case of a license to be partitioned or

395

33%.700 MHz Second. Repot and Order at | 508; see Frontline Comments at 17.

352 If C block licenses are included in a subsequent Augtion 76, the additional default percentages applymg to Cl
block licenses will be these for non-package bidding auctlons while package bidding percentages will apply to
heenses in the C2 Block. - 1

3% 47 CF.R. §1.2107). iy
®47CBR.§12109G). .. 1 ...
% 47 CFR. § 12112(b) s

396 CSEA/Part 1 Report and Order at §f 51-52, petitions for recons1derat10n pending.
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dxsaggregated the member or group filing the applicable long-form application shall provide the pastics”
partitioning or disaggregation agreement in its long-form application; (b) two or more consortium
members seeking to be licensed together shall first form a legal business entity; and (c) any such entity
must meet the applicable eligibility requirements for small business status.”*’ Applicants applying as
consortia should review the CSEA/Part 1 Report and Order in detail and monitor any relevant future

proceedings to understand how the members of the consortia will apply for a license in the event they are
winning bidders.

E. Ownership Disclosure Information Report (FCC Form 602)

311. At the time it submits its long-form application (FCC Form 601), each winning bidder
also must comply with the ownership reporting requirements as set forth in 47 C.F.R. §§ 1.913, 1.919,
and 1.2112. An ownership disclosure record is automatically created in ULS for any applicant that
submits an FCC Form 175. However, winning bidders will be required to review and confirm that it is
complete and accurate as of the date of filing Form 601. Further instructions will be provided to winning
bidders at the close of the auction.

F.  Tribal LandsBidding Credit

312. * A winning bidder that intends to use its license(s) to deploy facilities and provide services
to federally recognized tribal lands that are unserved by any telecommunications carrier or that have a
wireline penetration rate equal to or below 85 percent is eligible to receive a tribal lands bidding credit as
set forth in 47 C.F.R. §§ 1.2107.and 1 21 10(f) A tribal lands bidding credit is in addition to, and separate
from, any other bidding credit for which a winning bidder may qualify.

313.  Unlike other bidding credits that are requested prior to the auction, a winning bidder
applies for the tribal lands bidding credit after winning the auction when it files its long-form application
(FCC Form 601). When initially filing the long-form application, the winning bidder will be required to
advise the Commission whether it intends to seek a tribal lands bidding credit, for each license won in the
auction, by cliecking the designated box(es). After stating its intent to seek a tribal lands bidding credit,
the applicant will have 180 days from the close of the long-form filing window to amend its application to
select the specific tribal lands to be served and provide the required tribal government certifications.
Licensees receiving a tribal lands bidding credlt are subject to performance criteria as set forth in 47
CFR § 1.2110(H(3)(vi): 3% -

314. .. Foradditional. mformatlon -on.the iribal lands bidding credit, including how the amount of
tlie credit is caleulated, applicants shouldireview the Comm1ssmn s rule making proceeding regarding
tribal lands biddingzeredits-and relatedspublic notices.?*% Relevant documents can-be viewed on the

t , i

397 Id.
38 See also 47 C.F.R. § 1.2110(5)(3)(i) & (vii).

% See generally, Extending Wireless Telecommunications Services to Tribal Lands Report and Order and Further
Notzce of Proposed Rule Making, 15 FCC Red 11794 (2000), Second Report and Order and Second Further Notice
of Propos'ed Rule;mﬂé’zng, 18 FCCRed 4775, 4778-79 10 (2003), Third Report and Order, 19 FCC Red 17652
(2004). {S8% uliss *“Whreless Telecommunications'Bureau' Aniounces Enhancements to the Universal Licensing
System to Help Winning Bidders of FCC Auctions File for Tribal Lands Bidding Credits,” Public Notice, 16 FCC
Red 5355 (2001); “Wireless Telecommunications Bureau Releases Additional Information Regarding the
“Procedures for Obtaining a Tribal Lands Bidding Credit and List of Tribal Lands,” Public Notice, 15 FCC Red

24838 (2000); “Wireless Telecommunications Bureau Announces Availability of Bidding Credits for Providing
]\§71re1ess Services to’ Quahfymg ‘Ttibal Lands: Tribal Lands Bidding Credits to be Available Beginning in Auction

0. 36 (800 MHz Specialized Mobile Radm (SMR) Lower 80 Channels) and in Future Auctions,” Public Notice, 15
FeC Red 18351 (2000). I NS N , :

82




b i .. . Federal Coithunications Commission DA 07-4171

Commission’s web site by going 1o bitp:/[wireless fec.gov/anctions and clicking on the Tribal Land
Credits link.

G. Default and Disqualification

315.  Any winning bidder that defaults or is disqualified after the close of the auction (i.e., fails
to remit the required down payment within the prescribed period of time, fails to submit a timely long-
form application, fails to make full payment, or is otherwise disqualified) will be subject to the payments
described in 47 C.F.R. § 1.2104(g)(2). The payments include both a deficiency payment, equal to the
difference between the amount of the bidder’s bid and the amount of the winning bid the next time a
license covering the same spectrum is won in an auction, plus an additional payment equal to a percentage
of the defaulter’s bid or of the subsequent winning bid, whichever is less.

316.  Pursuant to recent modifications to the rule governing default payments, the percentage
of the applicable bid to be assessed as an additional payment for defaults in a particular auction is
established in advance of the auction. Accordingly, in the 700 MHz Auction Public Notice, the Bureau
proposed to set the additional default payment for the auction of 700 MHz Band licenses at fifteen percent
of the applicable bid with respect to bids on licenses in Blocks A, B, D, and E, which are not subject to
package bidding. For licenses in the C Block, because they are subject to package bidding, the additional
default payment will be twenty-five percent as set forth in Section 1.2104(g)(2)(ii).

317.  Asdiscussed above, the Commission will apportion package bids when regulatory
calculations require mdxvxdual license bid amounts by dividing the package bid amount among the
licenses comprlsmg the package in proportion to the final round CPEs for the licenses. Accordingly, in
the event that a winning bidder defaults on a package bid for C Block licenses and the licenses
subsequently are won individually or in an different combination, the Bureau will apportion the defaulted
package bid for the C Block licenses based on the ratio of the bidding units for the relevant licenses to the
bidding units for the ‘entire package. -

318.  Asdiscussed abbve we adopted the Bureau’s proposal and set the additional default
payment for the auction of 700; MHz Band licenses at fifteen percent of the applicable bid for licenses in
Blocks A B, D, and E and at twenty- five percent of the applicable bid for Block C packages and licenses.

'

3 19. . Finally, the Bureau notes that in the event of a default, the Commission may re-auction
the licepse orc “offer it to fhe nexthighest bidder (in descending order) at its final bid amount.’® In’
addfm*oilf1 if ¢ defanlt or d1squa11ﬁcat10n mvolves gross misconduct, misrepresentation, or bad faith by an
apJlecant,,tﬁe Comm1ss101;1 may declare the apphcant and its principals ineligible to bid in future auctions,
and may | takeany other actlon thaﬁ it deems necessary, including institution of proceedings to revoke any
ex1st1ng licenses higld by the applicant.**!

H. Refund of Remammg Upfront Payment Balance

320. The Commission received two sets of comments addressing the refund of upfront
payments.*? The 4G Coalition urges that the Commission clarify that it will promptly refund upfront
payments after the close of the initial auction, prior-to Auction 76.*® It maintains that this would promote

%47 CF.R. §1.2109(b) and (c).
T 47 CER. § 1.2109(d).

J €t

402 4G C0a11t10n Comments at 8-9; MetroPCS Comments at 26. Verizon Wireless also states, without explanation,
that bidders should be able to receive refunds of upfront payments after the Commission announces that alternative
licenses will be offered. See Verizon Wireless Comments at 4, n.7.

493 4G Coalition Comments at 8.
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full participation in the auction.*®* MetroPCS advocates the adoption of procedures for the refund of

upfront payments, and other deposits, after they are deposited in the Digital Television Transition and
Public Safety Fund on June 30, 2008, pursuant to the DTV Act."” MetroPCS argues that the lack of such

procedures would discourage the participation of potential applicants. e

321.  The Commission concluded that Auction 73 and Auction 76 are a single auction event for
purposes of thé Commission’s anti-collusion rule.*”’ " 'Applicants in Auction 73 are prohibited from
communicating bids or bidding strategies prior to the conclusion of Auction 76. Disclosing the activity of
applicants in Auction 73 or Auction 76 by providing for refunds of upfront payments prior to the
conclusion of Auction 76 would conflict with this conclusion. As a practical matter, we note that
applicants in any Commission auction must take into account the fact that the Commission’s auctions are
of indefinite duration. Thus, even if Auction 76 should not prove necessary, applicants cannot reasonably
expect the return of funds by any specific date and therefore cannot reasonably require that funds be
refunded immediately after the Commission announces that it will make alternative licenses available for
Auction 76. Moreover, bidders in Auction 73 sub_]ect to any liabilities arising from Auction 73 may not
have the extent of their 11ab111ty determined prior to the close of Auction 76. For example a bidder that
withdrew a provisionally winning bid in Auction 73 would be subject to a determination of the extent of
its liability only after the conclusion of Auction 76. The Commission has never provided for refunds of
upfront payments to such bidders. In'the past, the Commission has provided for refunds of upfront
payment to bidders that have no auction liabilities and no remaining bidding eligibility prior to the
competition of an auction. Nevertheless, the Commission has not made any such refunds in auctions
subject to anonymous bidding. For all of these reasons, we conclude that bidders reasonably should be
required to maintain their upfront payments in Auction 73 and Auction 76 on deposit with the
Qommisgion until the conclusion of any contingent subsequent auction.

322.  All upfront payments submitted by applicants in Auction 73 and all upfront payments
submitted by Auction 73 qualified bidders in connection with Auction 76 may be available to be refunded
after the conclusion of any contingent subsequent auction; subject to any required payments (i.e. winning
bid, deficiency, withdrawal, and/or default payments). All refunds will be returned to the payer of record,
as 1dent1fied on the FCC Form 159 unless the payer submits written authorization instructing otherwise.

323. Bidders are encouraged to file their refund information electronically using the Refund
Infor:ngatlon icon found on the duction Applzcatzon Manager page or through the Wire Transfer for
Refund Pur S, llnk avallable in vahous Iocaﬁons throughout the FCC Auction System. If an applicant
has com lete?w étréfun,d mstructlons electronlcally, the refund will be sent automatically. If an applicant
ha§ ot comvple‘ted%he refund instructions electronlcally, the applicant may send a written request for the
npﬁind mcludmg wire fransfer instrictions %hd FCC Registration Number (FRN) by facsumle to the

Auctions Accounting Group at (202) 418-2843 or by mail to:

Fedéral Commumcatlons Commission
0o - ! . Financial Operations Center
cy T . Auctions Accounting Group
5 B 78 RS P Gail Glasser

404 Id

45 MetroPCS Comments at 25-27; see also 700 MHz Second Report and Order at, 1 318-321. MetroPCS also
urges that the Commxssmn establish procedures for the rapid processing of applications, to reduce the need for
fiiiids after June 30,‘ 2008

',. N

406 MetroPCS Comments at 26-217. '
7 700 MHz Second Report and Order at § 316.
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445 12th Street, SW, Room 1-C864
Washington, DC 20554

NOTE: Refund processing generally takes up to two weeks to complete. Bidders with questions about
refunds should contact Gail Glasser at (202) 418-0578.

VII.. CONTACT INFORMATION

324. Contact Information Table:

GENERAL AUCTION INFORMATION
General Auction Questions

Auction Process and Procedures’

Seminar Registration

AUCTION LEGAL INFORMATION
Auction Rules, Policies, Regulations

LICENSING INFORMATION
Service Rules, Policies, Regulations
Licensing Issues, Engineering Issues
Due Diligence, Incumbency Issues

TECHNICAL SUPPORT
Electronic Filing
FCC Auction System (Hardware/Software Issues)

PAYMENT INFORMATION
Wire Transfers
Ref,unds

AUCTION BIDDER LINE

FCC COPY CONTRACTOR

Additional Copies of
Commission Documents

PRESS INFORMATION

FCC FORMS

' 85

FCC Auctions Hotline
(888) 225-5322, option two;
or (717) 338-2868

Hours of service: 8:00 a.m. — 5:30 p.m. ET,
Monday through Friday

Auctions and Spectrum Access Division
Scott Mackoul, Stephen Johnson, or Howard
Davenport (202) 418-0660

Mobility Division (202) 418-0620
Erin McGrath (legal)

Keith Harper (engineering)
Denise Walter (licensing)

FCC Auctions Technical Support Hotline

(877) 480-3201, option nine; or (202) 414-1250
(202) 414-1255 (TTY)

Hours of service: 8:00 a.m. — 6:00 p.m. ET,
Monday through Friday

FCC Auctions Accounting Branch
Gail Glasser

(202) 418-0578

(202) 418-2843 (Fax)

Will be furnished only to qualified bidders

Best Copy and Printing, Inc

445 12th Street, SW, Room CY-B402
Washington, DC 20554

(800) 378-3160
http://www.bcpiweb.com

Chelsea Fallon (202) 418-7991

(800) 418-3676 (outside Washington, DC)
(202) 418-3676 (in the Washington area)

http.//www.fce.gov/formpage.html
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ACCESSIBLE FORMATS
Braille, large print, electronic files, or
audio format for people with disabilities

FCC INTERNET SITES

86
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Consumer and Governmental Affairs Bureau

(202) 418-0530 or (202) 418-0432 (TTY)
fec504@fec.gov

http://www.fcc.gov
http://wireless.fee.oov/auctions

http://wireless.fcc.gov/uls
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